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UNITED STATES DISTRICT COURT * SEP27 203 %
EASTERN DISTRICT OF NEW YORK

BROOKLYN OFFICE

UNITED STATES OF AMERICA, ;
)
)
Plaintiff, )
)
V. )
) Civil Action No.
EBAY INC. ;
)
)
Defendant. )
)
COMPLAINT

The United States of America, by authority of the Attorney General of the United States,
acting at the request of the Administrator of the United States Environmental Protection Agency
(“EPA”), files this Complaint and alleges as follows:

NATURE OF THE ACTION

. This is a civil action brought under Sections 203, 204, and 205 of the Clean Air
Act (“CAA”™), 42 U.S.C. § 7522-7524: Sections 15 and 17 of the Toxic Substances Control Act
(“TSCA™), 15 U.S.C. §§ 2614 and 2616; and Sections 12, 13, and 16(c) of the Federal
Insecticide, Fungicide, and Rodenticide Act (“FIFRA™), 7 U.S.C. §§ 136j. 136k, and 136n(c).
This action seeks a ruling on civil liability, injunctive relief, and the assessment of civil penalties
against eBay Inc. (“eBay”™) for violations of the CAA related to its sale and offering for sale of
aftermarket products for motor vehicles or motor vehicle engines. This action also seeks a ruling

on civil liability and injunctive relief against eBay for violations of (1) TSCA, related to its
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distribution in commerce of methylene chloride-containing products for paint and coating
removal, and (2) FIFRA, related to its distribution and/or sale of unregistered, misbranded and
restricted use pesticides, and ongoing violations of EPA Stop Sale, Use or Removal Orders
related to such products.

2. Simply put, eBay unlawfully sells, offers for sale, causes the sale of, distributes,
and/or distributes in commerce products in violation of the CAA, TSCA, and FIFRA. Some of
these products cause motor vehicles to emit, in the aggregate, massive amounts of air pollution.
Others pose an imminent, and in some cases potentially lethal, danger to human beings. eBay has
the power, the authority, and the resources to stop the sale of these illegal, harmful products on
its website. It has chosen not to; instead, it has chosen to engage in these illegal transactions.

JURISDICTION

3. This Court has jurisdiction over the subject matter of and the parties to this action
pursuant to 42 U.S.C. §§ 7523 and 7524, 15 U.S.C. § 2616(a)(2)(A), 7 U.S.C. § 136n(c), and 28
U.S.C. §§ 1331, 1345, and 1355.

4. Venue is proper in the Eastern District of New York pursuant to 28 U.S.C.

§8§ 1391(b)(2), 1391(c)(2) and 1395(a), as well as 42 U.S.C. § 7524, because it is a judicial
district in which the defendant is located, resides, is doing business, and/or in which some of the
alleged violations occurred.

THE DEFENDANT

5. eBay Inc. is a retail company incorporated in Delaware and based in San Jose,
California. eBay owns, operates, and/or controls the interactive e-commerce store located at the

domain address www.ebay.com, on which consumers can shop for and purchase products online



Case 1:23-cv-07173-OEM-RER Document 1 Filed 09/27/23 Page 3 of 58 PagelD #: 3

using eBay’s search, promotion, payment-processing, and shipping tools. In 2022, eBay reported
nearly $9.8 billion in revenue (with over $7 billion in gross profits).

6. eBay offers for sale, sells, distributes, and/or distributes in commerce a vast array
of products through its website www.ebay.com. Over one million individuals and businesses list
products on eBay’s website for over 134 million buyers.

7. eBay is a “person” within the meaning of Section 302(e) of the CAA, 42 US.C. §
7602(e); Section 2(s) of FIFRA, 7 U.S.C. § 136(s); and 40 C.F.R. § 751.5.

BACKGROUND
CLEAN AIR ACT REGULATION OF AFTERMARKET DEFEAT PRODUCTS

8. The CAA claims in this action arise under Title Il of the CAA, as amended,

42 U.S.C. §§ 75217590, and the regulations promulgated thereunder relating to the control of
emissions of air pollution from motor vehicles and motor vehicle engines.

A. Statutory and Regulatory Objectives

9. In enacting the CAA, Congress found that “the increasing use of motor vehicles
... has resulted in mounting dangers to the public health and welfare.” 42 U.S.C. § 7401(a)(2).
Congress’s purposes in creating the Act were “to protect and enhance the quality of the Nation’s
air resources so as to promote the public health and welfare and the productive capacity of its
population” and “to initiate and accelerate a national research and development program to
achieve the prevention and control of air pollution.” 42 U.S.C. § 7401(b)(1)-(2).

10.  Title II of the CAA and the regulations promulgated thereunder establish stringent
standards for the emissions of air pollutants from any class or classes of motor vehicles and
motor vehicle engines, and from classes of nonroad vehicles or engines, that “cause, or

contribute to, air pollution which may reasonably be anticipated to endanger public health or
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welfare.” 42 U.S.C. §§ 7521(a), 7547(a)(3). These pollutants include, but are not limited to,
particulate matter (“PM”), nitrogen oxides (“NOx”), non-methane hydrocarbons (“NMHCs”),
and carbon monoxide (“CO”). 42 U.S.C. § 7521(a)(3)(A).

11.  EPA has established National Ambient Air Quality Standards for certain
pollutants, including ozone, NOx, PM, and CO. See 40 C.F.R. §§ 50.1-50.19.

12.  PM s a form of air pollution composed of microscopic solids and liquids
suspended in air. PM is emitted directly from motor vehicles and is also formed in the
atmosphere from the emission of other pollutants, including NOx and NMHC emitted from
motor vehicles.

13.  Ozone is a highly reactive gas that is formed in the atmosphere from emissions of
other pollutants, including NOx and NMHC emitted from motor vehicles.

14.  Exposure to PM and ozone is linked to respiratory and cardiovascular health
effects as well as premature death. Children, older adults, people who are active outdoors
(including outdoor workers), and people with heart or lung disease are particularly at risk for
health effects related to PM or ozone exposure.

15. CO is a highly toxic gas that can cause headaches, dizziness, vomiting, nausea,
loss of consciousness, and death. Long-term exposure to CO has been associated with an
increased risk of heart disease.

16.  Testing has shown that removing emissions controls from a motor vehicle can
substantially increase pollutant emissions. See 66 Fed. Reg. 5062 (2001). For example, EPA
testing has found that deleting a motor vehicle’s emissions controls can increase tailpipe NOx by
a factor of up to 300 times, tailpipe CO by a factor of approximately 130 times, tailpipe NMHC

by a factor of approximately 1,000 times, and tailpipe PM by a factor of up to 37 times.
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S

17.  The CAA includes a framework that strictly regulates these harmful motor vehicle
emissions. Original equipment manufacturers (“OEMs” or “manufacturers”) must design motor
vehicles and motor vehicle engines to conform to established emissions standards for NOx, CO,
NMHC, PM, and other pollutants. 42 U.S.C. § 7525(a)(2); see 40 C.F.R. §§ 86.007-30(a)(1)(i),
86.1848-01(a)(1).

B. Acts Prohibited by the Clean Air Act, 42 U.S.C. § 7522(a)(3)(B)

18.  Under Section 203(a)(3)(B) of the CAA, 42 U.S.C. § 7522(a)(3)(B), it is
prohibited for “any person to manufacture or sell, or offer to sell, or install any part or
component intended for use with, or as a part of, any motor vehicle or motor vehicle engine,
where a principal effect of the part or component is to bypass, defeat, or render inoperative any
device or element of design installed on or in a motor vehicle or motor vehicle engine in
compliance with regulations under this subchapter, and where the person knows or should know
that such part or component is being offered for sale or installed for such use or put to such use.”

19.  Section 203(a) of the CAA also prohibits “causing” any of the prohibited acts
listed in that section. 42 U.S.C. § 7522(a).

20. Each part or component manufactured, sold, offered for sale, or installed in
violation of Section 203(a)(3)(B) of the CAA, 42 U.S.C. § 7522(a)(3)(B), is a separate violation.
42 U.S.C. § 7524(a).

21.  Persons violating Section 203(a) of the CAA, 42 U.S.C. § 7522(a), are subject to
injunctive relief pursuant to 42 U.S.C. § 7523.

22.  Persons violating Section 203(a)(3)(B) of the CAA, 42 U.S.C. § 7522(a)(3)(B),

are subject to civil penalties of up to $5,580 for each violation occurring after November 2, 2015,
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and assessed on or after January 6, 2023, in accordance with Sections 204(a) and 205(a) of the
CAA, 42 U.S.C. §§ 7523(a) and 7524(a). 40 C.F.R. § 19.4 (2023).

C. Emission-Related Elements of Design in Motor Vehicles and Motor Vehicle
Engines

23.  In order to sell or offer to sell motor vehicles and motor vehicle engines,
manufacturers must apply for and obtain from EPA a certificate of conformity with EPA’s
emission standards. 42 U.S.C. §§ 7521, 7522(a)(1), 7525.

24.  “Motor vehicle” is defined as “any self-propelled vehicle designed for
transporting persons or property on a street or highway.” 42 U.S.C. § 7550(2); 40 C.F.R.

§ 85.1703.

25.  To obtain a certificate of conformity, the manufacturer must demonstrate that the
motor vehicle or motor vehicle engine will conform to established emissions standards for PM,
NOx, NMHC, CO, and other pollutants during a motor vehicle or motor vehicle engine’s useful
life. 42 U.S.C. § 7525(a)(2); see 40 C.F.R. §§ 86.007-30(a)(1)(i), 86.1848-01(a)(1).

26.  The certificate of conformity application must describe, among other things, the
emission-related elements of design of the motor vehicle or motor vehicle engine. See 40 C.F.R.
§ 86.094-21(b)(1) (“The application . . . shall include the following: . . . a description of [the
vehicle’s] . . . emission control system and fuel system components.”); see also 40 C.F.R.

§ 86.1844-01(d)-(e).

27.  An EPA-issued certificate of conformity only covers those new motor vehicles or
motor vehicle engines that conform in all material respects to the specifications provided to EPA
in the certificate of conformity application for such vehicles or engines. 40 C.F.R. § 86.1848-

01(c)(6).
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28.  OEMs install a variety of hardware and software elements of design in motor
vehicles and motor vehicle engines that control emissions of pollutants to comply with the CAA
and obtain certificates of conformity. An “element of design” is “any control system (i.e.,
computer software, electronic control system, emission control system, computer logic), and/or
control system calibrations, and/or the results of systems interactions, and/or hardware items on a
motor vehicle or motor vehicle engine.” 40 C.F.R. § 86.1803-01. Elements of design installed to
control emissions are hereinafter referred to as “Emission-Related Elements of Design.”

29.  Pursuant to 42 U.S.C. § 7521(m), the OEM is required to install an Onboard
Diagnostics (“OBD”) System on motor vehicles that must monitor, detect, and record
malfunctions of all monitored Emission-Related Elements of Design. 40 C.F.R. §§ 86.007-17,
86.010-18, 86.1806-05.

30.  The OBD System monitors and detects malfunctions of Emission-Related
Elements of Design through a network of sensors installed throughout the motor vehicle and
motor vehicle engine.

31.  When the OBD System detects a malfunction of an Emission-Related Element of
Design, such as the removal of the Diesel Particulate Filter (“DPF”) system, the OBD system
records a diagnostic trouble code that identifies the malfunction or deterioration and illuminates
a malfunction indicator light on the dashboard. See 40 C.F.R. § 86.1806-05(b)-(e). Depending on
the malfunction or deterioration, such as one triggered by the removal of the DPF system, the
OBD system may also downgrade vehicle performance.

32.  The OBD System is an Emission-Related Element of Design.
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33. Exhaust Gas Recirculation (“EGR”) Systems are Emission-Related Elements of
Design that reduce NOx emissions by recirculating exhaust gas through the engine, thereby
reducing engine temperature and NOx emissions.

34.  “Aftertreatment” refers collectively to the Emission-Related Elements of Design
“mounted downstream of the exhaust valve . . . whose design function is to reduce emissions in
the engine exhaust before it is exhausted to the environment.” 40 C.F.R. § 1068.30. DPFs, Diesel
Oxidation Catalysts (“DOCs”), Selective Catalytic Reduction (“SCR”) Systems, and NOx
Adsorption Catalysts (“NACs”) are all part of Aftertreatment.

35.  Aftertreatment Emission-Related Elements of Design are contained in OEM-
installed, stock exhaust pipes.

36.  DPFs are Emission-Related Elements of Design that reduce the level of PM
pollution contained in engine exhaust gas by filtering it out.

37.  DOCs are Emission-Related Elements of Design that reduce CO and NMHC
emissions by promoting the conversion of those pollutants into less harmful gases.

38.  SCR Systems are Emission-Related Elements of Design that reduce NOx
emissions by chemically converting exhaust gas that contains NOx into nitrogen and water
through the injection of diesel exhaust fluid.

39.  NACs are Emission-Related Elements of Design that reduce NOx emissions by
chemically adsorbing NOx from exhaust gas.

40. OEMs set software parameters, also known as calibrations, that control, among
other things, engine combustion and Aftertreatment performance (hereinafter referred to as

“Certified Stock Calibrations™). 40 C.F.R. § 86.1803-01.
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41.  OEMs disclose Certified Stock Calibrations on their application for a certificate
of conformity for each vehicle model because they are part of a motor vehicle’s overall
emissions control strategy. Certified Stock Calibrations that must be included in the certificate of
conformity application include “fuel pump flow rate, . . . fuel pressure, . . . EGR exhaust gas
flow rate, . . . and basic engine timing.” 40 C.F.R. § 86.1844(¢e)(2); see also 40 C.F.R. Part 85
App. VIII (listing vehicle and engine parameters and specifications); 40 C.F.R. Part 86 App. VI
(listing vehicle and engine components). Certified Stock Calibrations are Emission-Related
Elements of Design.

42.  Oxygen Sensors are Emission-Related Elements of Design that detect the ratio of
air to fuel during fuel combustion and provide such data to the OBD system. An imbalanced air-
to-fuel ratio can result in increases in NOx or NMHC emissions.

43.  Motor vehicles are equipped with Electronic Control Units (“ECUs”), which are
computers that monitor and control vehicle operations, including the operation of Emission-
Related Elements of Design described in Paragraphs 28-42. OBD Systems and other Emission-
Related Elements of Design operate in conjunction with ECUs.

| 44.  Emission-Related Elements of Design are installed in motor vehicles or motor
vehicle engines in compliance with Title II of the CAA and the regulations thereunder. See, e.g.,
42 U.S.C. § 7521 (setting emission and OBD standards and direciing EPA to establish standards
by regulation); 40 C.F.R. § 86.007-11 (establishing emission standz;lrds for 2007 and later diesel
heavy-duty engines and vehicles); 40 C.F.R. § 86.1844-01(d)-(e) (listing information
requirements for COC applications, including calibration information); and 40 C.F.R. § 86.004-

25(a)(6) (defining “critical emissions-related components™).
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D. Aftermarket Defeat Products

45.  Third party entities develop products that are designed to alter, replace, or disable
OEM-installed elements of design, including Emission-Related Elements of Design, which are
marketed as products that enhance a vehicle’s power, improve a vehicle’s fuel economy, or
reduce the costs related to operating and maintaining a vehicle’s Emission-Related Elements of
Design (hereinafter “Aftermarket Defeat Products™).

46. A principal effect of Aftermarket Defeat Products is to bypass, defeat, or render
inoperative Emission-Related Elements of Design.

47.  Aftermarket Defeat Products’ effect on vehicle power, vehicle fuel economy, or
Emission-Related Elements of Design maintenance costs results directly from their effect of
bypassing, defeating, or rendering inoperative Emission-Related Elements of Design.

438. Manufacturers, merchants, and other distributors of Aftermarket Defeat Products
use terminology that refers to bypassing, defeating, or rendering inoperative Emission-Related
Elements of Design, including the automotive hardware and software that such products target in
the product name and marketing materials.

49.  Aftermarket Defeat Products can cause motor vehicles to emit hundreds to
thousands of times more pollution than a motor vehicle with properly functioning emission
controls.

1. Hardware Defeat Devices

50.  Some Aftermarket Defeat Products are devices that physically interfere with or
replace Emission-Related Elements of Design (hereinafter “Hardware Defeat Devices”).

51.  Some Hardware Defeat Devices interfere with (including via bypass or removal)

exhaust recirculation in the EGR System. These products use blocker/block-off plates,

10
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replacement tubes, or other hardware to interfere with the recirculation of exhaust gas back into
the engine combustion chamber, thereby defeating or rendering inoperative the vehicle’s EGR
System. These Hardware Defeat Devices are hereinafter referred to as “EGR Delete Hardware
Defeat Devices.”

52.  Some Hardware Defeat Devices interfere with (including via bypass or removal)
Aftertreatment Emission-Related Elements of Design by, for example, removing the DOCs,
DPFs, NACs, OBD Sensors, and/or SCR Systems. Examples include so-called “delete pipes™ or
“straight pipes.” These Hardware Defeat Devices are hereinafter referred to as “Aftertreatment
Delete Hardware Defeat Devices.”

2. Tunes and Tuners

53.  Some Aftermarket Defeat Products are electronic software products (hereinafter
“Tunes”) that alter or overwrite aspects of a motor vehicle’s ECU and/or OBD System.

54.  Tunes can be stored and transmitted in numerous ways by other Aftermarket
Defeat Products, including electronically through email and through electronic storage devices
(hereinafter “Tuners™).

55.  Some Tunes manipulate the ECU and/or OBD System to bypass, defeat, or render
inoperative Emission-Related Elements of Design, including Certified Stock Calibrations, EGR
System, DPFs, DOCs, SCR System, and/or other Aftertreatment. Others electronically disable or
allow for the full physical removal of Emission-Related Elements of Design, including by
working in conjunction with Hardware Defeat Devices to manipulate the monitoring function of
the OBD System, so that it will fail to detect the new Hardware Defeat Devices or the removal of

one or more of a vehicle’s Emission-Related Elements of Design.
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TOXIC SUBSTANCES CONTROL ACT
REGULATION OF METHYLENE CHLORIDE

56.  Congress enacted TSCA in part to “regulate chemical substances and mixtures
which present an unreasonable risk of injury to health or the environment, and to take action with
respect to chemical substances and mixtures which are imminent hazards.” 15 U.S.C.

§ 2601(b)(2).

57. Section 6(a) of TSCA, 15 U.S.C. § 2605(a), provides that if EPA determines that
the manufacture, processing, distribution in commerce, use, or disposal of a chemical substance
or mixture presents an unreasonable risk of injury to health or the environment, EPA shall issue a
rule establishing requirements to eliminate the unreasonable risk. See 15 U.S.C. § 2605(a).

58.  Methylene chloride is a chemical substance used as a solvent and as a stripping
and thinning agent in paint and coating removal products.

59.  Inhalation of methylene chloride poses a risk of acute lethality and neurological
impairment.

60.  Exposure to relatively small amounts of methylene chloride, such as the amounts
found in consumer products for paint and coating removal, has resulted in human fatalities.

61.  Methylene chloride is a likely human carcinogen; repeated exposure has been
linked to an increased risk for brain cancer, liver cancer, non-Hodgkin lymphoma, and multiple
myeloma.

62.  Pursuant to Section 6(a) of TSCA, EPA promulgated a rule to address the risk of
acute lethality presented by methylene chloride in paint and coating removal consumer products.

See 40 C.F.R. §§ 751.101 ef seq. (the “Methylene Chloride Rule”).

12
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’

63.  The Methylene Chloride Rule prohibits “retailers . . . from distributing in
commerce methylene chloride, including any methylene chloride-containing products, for paint
and coating removal” after November 22, 2019. 40 C.F.R. § 751.105(c).

64.  The Methylene Chloride Rule defines “retailer” to mean “a person who distributes
in commerce or makes available a chemical substance or mixture to consumer end users,
including e-commerce internet sales or distribution. Any distributor with at least one consumer
end user customer is considered a retailer. A person who distributes in commerce or makes
available a chemical substance or mixture solely to commercial or industrial end users or solely
to commercial or industrial businesses is not considered a retailer.” 40 C.F.R. § 751.103.

65.  The Methylene Chloride Rule defines “distribute in commerce” to have the same
meaning it has in Section 3 of TSCA. 40 C.F.R. § 751.103. The TSCA definition is “to sell, or
the sale of, the substance, mixture, or article in commerce; to introduce or deliver for
introduction into commerce, or the introduction or delivery for introduction into commerce of,
the substance, mixture, or article; or to hold, or the holding of, the substance, mixture, or article
after its introduction into commerce.” 15 U.S.C. § 2602(5).

66.  Pursuant to Section 15(1) of TSCA, it is unlawful for any person to fail or refuse
to comply with any TSCA requirement or rule. 15 U.S.C. § 2614(1).

67.  Section 17(a) of TSCA provides district courts with jurisdiction to restrain any
violation of 15 U.S.C. § 2614 and to restrain any action prohibited by a rule promulgated
pursuant to 15 U.S.C. § 2605. 15 U.S.C. § 2616(a).

68.  Section 16(a) of TSCA provides that EPA may assess civil penalties against any
person found to have violated 15 U.S.C. § 2614. See 15 U.S.C. § 2615(a). Such penalty shall not

exceed $46,989 for each violation. See id.; 40 C.F.R. § 19.4 (2023). Each day of such a violation
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