
IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 

 

PETITION FOR REVIEW 

 

Pursuant to the Toxic Substances Control Act (“TSCA”), 15 U.S.C. § 2618, 

Rule 15 of the Federal Rules of Appellate Procedure, and D.C. Circuit Rule 15, 

Cherokee Concerned Citizens (“Petitioner”) hereby petitions this Court for review 

of the attached TSCA Section 5 Order for a New Chemical Substance, signed by 

Respondent U.S. Environmental Protection Agency on August 11, 2022, 

authorizing Chevron U.S.A. Inc. to manufacture, process, distribute in commerce, 

use, or dispose of certain new chemical substances enumerated therein. 

 

 

CHEROKEE CONCERNED CITIZENS, 

 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY and MICHAEL 

REGAN, Administrator, United States 

Environmental Protection Agency, 

 

Respondents. 

 

 

No. ______ 



DATED:  April 7, 2023   Respectfully submitted, 

/s/Katherine K. O’Brien 

KATHERINE K. O’BRIEN 

Earthjustice 

P.O. Box 2297 

South Portland, ME 04116 

(212) 284-8036 

kobrien@earthjustice.org 

 

TOSH SAGAR 

Earthjustice 

1001 G St., NW, Ste. 1000 

Washington, DC 20001 

(202) 667-4500 

tsagar@earthjustice.org 

 

JONATHAN KALMUSS-KATZ 

Earthjustice 

48 Wall St., 19th Floor 

New York, NY 10005 

(212) 823-4989 

jkalmusskatz@earthjustice.org 

 

Counsel for Petitioner 

  



IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 

 

RULE 26.1 DISCLOSURE STATEMENT 

 

Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit Rule 

26.1, Petitioner Cherokee Concerned Citizens states that it is a nonprofit 

corporation based in Pascagoula, MS, that is dedicated to protecting the health and 

well-being of residents in Pascagoula’s Cherokee Forest neighborhood from 

exposure to industrial pollution.  Cherokee Concerned Citizens has no parent 

corporation and no publicly held corporation owns 10% or more of its stock. 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that I electronically filed the foregoing and attached 

documents on this date with the Clerk of the Court for the U.S. Court of Appeals 

for the District of Columbia Circuit using the Appellate Electronic Filing system. 

 I further certify that I served the foregoing and attached documents via 

certified mail on: 

Randy Hill 

Associate General Counsel 

Pesticides and Toxic Substances Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

USEPA Headquarters 

William Jefferson Clinton Building 

1200 Pennsylvania Avenue, N.W. 

Mail Code: 2333A 

Washington, D.C. 20460 

 

Correspondence Control Unit 

Office of General Counsel (2311) 

U.S. Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

 

Merrick Garland 

Attorney General of the United States 

950 Pennsylvania Ave., NW 

Washington, D.C. 20530-0001 
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c/o Prentice-Hall Corporation Inc. 

1090 Vermont Ave, NW 

Washington, D.C. 20005 
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continuing compliance with the terms of this Order, EPA may issue a request for 

information to the Company at any time after the effective date of this Order. 

Failure to respond to such a request shall be a violation of this Order. 

XII. Successor Liability Upon Transfer of Order 

The Company may transfer its interest in these New Chemical Substances, including 

its ability to manufacture these New Chemical Substances conferred by this Order, 

to a Successor in Interest pursuant to the Successor Liability Upon Transfer of Order 

requirements in Appendix 6. 

XIII. Modification and Revocation of the Order 

The Company may request at any time, in writing and based upon new information, 

that EPA modify or revoke provisions of this Order. 

EPA may modify or revoke provisions of this Order if EPA determines that specific 

requirements of this Order are no longer necessary to protect against a previously 

identified risk, or upon consideration of any information, new or existing, that these 

New Chemical Substances are not likely to present an unreasonable risk of injury to 

health or the environment. 

EPA may, at any time, upon the receipt or evaluation of any information, new or 

existing, determine that these New Chemical Substances presents or may present an 

unreasonable risk of injury to health or the environment, and may issue a rule to 

regulate the substance or modify this Order to address any risks. 

XIV. Office of Management and Budget (OMB) Control Number 

Under the Paperwork Reduction Act and its regulations at 5 C.F.R. part 1320, the 

Company is not required to respond to this collection of information unless this 

Order displays a currently valid control number from OMB. The collection of 

information required in this Order has been approved under the currently valid OMB 

Control Number 2070-0012. 
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XV. Reservation of Rights 

Except as specifically provided in this Order, nothing in this Order shall limit EPA's 

authority to take, direct, or order any action necessary to protect public health, 

welfare, or the environment. This Order does not prevent EPA from seeking legal or 

equitable relief to enforce the terms of this Order, from taking other legal or 

equitable action as it deems appropriate and necessary, or from requiring the 

Company in the future to perform additional activities pursuant to TSCA or any other 

applicable law. 

EPA may use any information submitted under this Order in an administrative, civil 

judicial or criminal action. 

XVI. Effective Date 

This Order is effective upon expiration of the applicable review period. 

XVII. Potentially Useful Information 

"Potentially Useful Information" (Table 1, definition in Appendix 1) would assist in 

evaluating the potential effects caused by these New Chemical Substances. 
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Information Effects 

Skin irritation Human Health 

Eye irritation Human Health 

Respiratory Human Health 

depression/irritation 

Hydrocarbon . Human Health 

pneumonia/aspiration 

hazard 

Reproductive Human Health 

developmental 

toxicity 

Systemic toxicity Human Health 

Genetic toxicity Human Health 

Carcinogenicity Human Health 

Aquatic Toxicity Ecotoxicity 

Consumer inhalation Human Health 

exposures at gas 

station 

The Company is not required to submit the "Potentially Useful Information." 

NOTE: Any required testing and/or potentially useful information described in this 

Consent Order was based on EPA's consideration of available screening-level data, if 
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any, as well as other available information on appropriate testing for the PMN 

substance. Further, any such testing/information identified by EPA that includes 

testing on vertebrates reflects the consideration of available toxicity information, 

computational toxicology and bioinformatics, and high-throughput screening 

methods and their prediction models. Pursuant to TSCA section 4(h), which pertains 

to reduction of testing in vertebrate animals, EPA encourages consultation with the 

Agency on the use of alternative test methods and strategies (also called New 

Approach Methodologies, or NAMs), if available, to generate the potentially useful 

information. 
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Appendix 1: Definitions 

"Chemical protective clothing" means items of clothing that provide a barrier to prevent dermal 

contact with chemical substances of concern (e.g., clothing that covers the entire body, boots, 

coveralls, gloves, jackets, and pants). 

"Commercial" means the use of a chemical substance or a mixture containing the chemical 

substance in a commercial enterprise providing saleable goods or a service to consumers (e.g., 

a commercial dry-cleaning establishment or painting contractor). 

"Consumer" means a private individual who uses a chemical substance or any product 

containing the chemical substance in or around a permanent or temporary household or 

residence, during recreation, or for any personal use or enjoyment. 

"Consumer product" means a chemical substance that is directly, or as part of a mixture, sold or 

made available to consumers for their use in or around a permanent or temporary household 

or residence, in or around a school, or in recreation. 

"Container" means any bag, barrel, bottle, box, can, cylinder, drum, reaction vessel, storage 

tank, or the like that contains the New Chemical Substance that is the subject of this Order. For 

purposes of this Order, pipes or piping systems, and engines, fuel tanks, or other operating 

systems in a vehicle, are not considered to be containers. 

"Contract Manufacturer" means a person, outside the Company, who is authorized to 

manufacture the New Chemical Substance under the conditions specified in an Appendix to the 

Order. 

"Enclosed Process" means a system of equipment directly connected to the production process 

that is designed, constructed, and operated in a manner which prevents emissions, or the 

release of any chemical substance into the facility or environment during the production 

process. Such emissions, including fugitive emissions, could lead to exposures to workers, the 
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public, or the environment. For an enclosed process, exposure and release could only occur due 

to loss of integrity or failure of the manufacturing process equipment or control systems. 

"Equivocal data" means data which, although developed in apparent conformity with the Good 

La.boratory Practice Standards and EPA-reviewed protocols, are inconclusive, internally 

inconsistent, or otherwise insufficient to support a reasoned evaluation of the potential risk of 

injury to human health or the environment of the New Chemical Substance. 

"Immediate use" means a use of a chemical substance that is under the control of, and used 

only by, a person who transferred it from a labeled container and will only be used by that 

person within the work shift in which it is transferred from the labeled container. 

"Intermediate" means any chemical substance that is consumed, in whole or in part, in 

chemical reactions used for the intentional manufacture of another chemical substance(s) or 

mixture(s), or that is intentionally present for the purpose of altering the rates of such chemical 

reactions. 

"Manufacture" means to produce or manufacture in the United States or import into the 

customs territory of the United States. This definition also applies to related noun and verb 

forms of "manufacture." 

"New Chemical Substance" means the chemical substance described in the premanufacture 

notice submitted by the Company relevant to this Order 

"NIOSH" means the National Institute for Occupational Safety and Health of the U.S. 

Department of Health and Human Services. 

"Open process" is any method of manufacture using equipment (such as a reactor, storage 

tank, or mixing vessel) causing the new chemical substance to be direct contact with the 

atmosphere. 

"Personal protective equipment" means any protective clothing or device placed on the body to 

prevent contact with, and exposure to, an identified chemical substance or substances in the 
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work area. Examples include, but are not limited to, clothing, aprons, hoods, chemical goggles, 

face splash shields, or equivalent eye protection, and respirators. Barrier creams are not 

included in this definition. 

"Potentially Useful Information" means data, or independent studies that may help EPA better 

characterize the potential risks associated with the restrictions on manufacturing, processing, 

use, distribution in commerce, and disposal detailed in this Consent Order. PUI can be 

submitted to EPA as part of a request to modify or rescind restrictions to this Order and can be 

submitted using alternative test methods and strategies to generate data to inform risk 

assessment. EPA encourages dialogue with Agency representatives to help determine how best 

the submitter can meet both the data needs and the objective of TSCA section 4(h). 

"Results in inhalation exposure" means any manufacturing, processing, use or disposal 

activity/operation that generates a dust, mist, vapor or aerosol to which a worker is reasonably 

likely to be exposed. 

"Scientifically invalid" means departing in any significant way from the EPA-reviewed protocol 

or the Good Laboratory Practice Standards at 40 C.F.R. part 792 such that the data do not 

support a reasoned evaluation of the health or environmental effects of the New Chemical 

Substance. 

"SDS" means safety data sheet, the written listing of data for the chemical substance. 

"Sealed" means a closed container that is physically and chemically suitable for long-term 

containment of the New Chemical Substance, and from which there will be no human exposure 

to, nor environmental release of, the New Chemical Substance during transport and storage. 

"Site-limited intermediate" means an intermediate manufactured, processed, and used only 

within a site and not distributed in commerce other than as an impurity or for disposal. 

Imported intermediates cannot be "site-limited." 

"Successor in Interest" means a person outside the Company who has acquired the Company's 

full interest in the rights to manufacture the New Chemical Substance, including all ownership 
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